Agreement #00-000



RESEARCH AGREEMENT (Fixed Price)
THIS AGREEMENT between NAME OF SPONSOR ("Sponsor") a DESCRIBE COMPANY TYPE doing business at ENTER ADDRESS and the Cal Poly Corporation ("Corporation"), a separate non-profit auxiliary Corporation  serving the interests of the California Polytechnic State University ("University") doing business at 1 Grand Ave. San Luis Obispo, California. 
The research project contemplated by this Agreement is of mutual interest and benefit to the University, Corporation and to the Sponsor, and will further benefit the instructional and research programs of the University in a manner consistent with its status as a non-profit, tax-exempt, educational institution, and may derive benefits for the Sponsor, University, and Corporation through improvements, inventions and/or discoveries:

The parties hereto agree to the following terms and conditions:

1. STATEMENT OF WORK The Research project ("Project") entitled "NAME OF PROJECT" as described in Attachment A, shall be performed on a reasonable efforts basis. 

2. PRINCIPAL INVESTIGATOR AND TECHNICAL REPRESENTATIVE:  The Project will be directed by NAME OF FACULTY (Principal Investigator), NAME OF DEPARTMENT Department, who will be responsible for the Project. In the event the Principal Investigator becomes unable or unwilling to continue the Project, and a mutually acceptable substitute is not available, the Corporation and/or the Sponsor shall have the option to terminate the contract.  
3. PERIOD OF PERFORMANCE:  The research Project shall be conducted during the period START DATE - END DATE.
4. FIXED PRICE:  This is a fixed price Agreement. Sponsor will pay the $TOTAL PROJECT AMOUNT Since research by its nature is unpredictable and without guarantee of successful results, this Project is conducted on a “reasonable efforts” basis.  No fee or profit is received on research and such work for extramural sponsors is performed on a “no-profit-no-loss” basis.  For these reasons, the Corporation will not accept agreement provisions that guarantee results, impose penalties for failure to make progress against firm deadlines, or provide for withholding of payments if the sponsor is not satisfied with the results. Corporation provides no warranty of any kind, express or implied, including but not limited to warranties of merchantability or fitness for a particular purpose. 
. 
5. ORDER OF PRECEDENCE: Any inconsistencies in this contract shall be resolved by giving precedence in the order below
(1) This agreement

(2) The statement of Work (Attachment A hereto).

(3) Addenda to this contract including any licenses 

(4) Other documents, exhibits, and attachments.
6. PAYMENT:  NAME OF SPONSOR will pay to the Corporation the total AMOUNT based on the following schedule:
Identify payment terms to include an initial payment of 10-30% depending on terms negotiated. Payment term options including either:
· 1) Monthly (Net 30-45 days)
· 2) Quarterly 
· 3) % Complete
· 4) Milestone billing 
Avoid payment terms that collect more than 10% after contract completion
Payment terms shall be net 30. Invoices will be handled in accordance with the Prompt Payment Act (31 U.S.C. 3903) and Office of Management and Budget (OMB) prompt payment regulations at 5 CFR Part 1315. The University reserves the right to apply a ten percent (10%) penalty for each late payment.

7. TERMINATION:  
7.1. Sponsor: Performance under the Agreement may be terminated by the Sponsor for convenience. In the event of such termination, the Contractor shall immediately stop all work hereunder and shall immediately notify any and all of its suppliers and subcontractors to cease work. Subject to the terms of this contract, the Contractor shall be paid a percentage of the contract price reflecting the percentage of the work performed prior to the notice of termination plus reasonable charges, including non-cancellable obligations, the Contractor can demonstrate to the satisfaction of the sponsor using its standard record keeping system, have resulted from the termination. The Sponsor may also terminate this contract, or any part hereof, for cause in the event the Corporation fails to comply with any contract terms and conditions, or fails to provide the Sponsor upon request, with adequate assurances of future performance. In the event of termination for cause, the sponsor shall notify the Corporation of the failure and the Corporation will have 30 days to cure the notice. If it is determined that the Sponsor improperly terminated this contract for default, such termination shall be deemed a termination for convenience.
7.2. Corporation: Performance may be terminated by the Corporation if circumstances
beyond its control preclude continuation of the research Project such as in the event that the Principal Investigator becomes unable or unwilling to continue the Project, and a mutually acceptable substitute is not available, the Corporation and/or the Sponsor shall have the option to terminate the Project or in the event of non payment of the sponsor. Sponsor shall pay all costs accrued by the Corporation as of the date of termination, including all non-cancelable obligations incurred prior to the effective date of termination. In the event the Principal Investigator becomes unable or unwilling to complete the project on time and a mutually acceptable substitute is not available, the corporation shall have the option to terminate the project. 
8. PUBLICITY:  Sponsor shall not use the name of the University or Corporation, nor any of its employees, or other persons or entities affiliated with the project, in any publicity, advertising, or news release without the prior written approval of the authorized representative of the University or Corporation.  Except for on-campus newsletters and reports, the Corporation/University will not use the name of the Sponsor, or its employees or subcontractor of the Sponsor, in any publicity without approval of the Sponsor.

9. NON-DISCLOSURE:  Anything in this Agreement to the contrary notwithstanding, any and all knowledge, know-how, practices, process, or other information (hereinafter referred to as "Confidential Information") disclosed in writing or in other tangible form which is designated Confidential Information or which, if initially orally disclosed, is reduced to writing within forty-five (15) days of disclosure, to either party by the other shall be received and maintained by the receiving party in strict confidence and shall not be disclosed to any third party.  Furthermore, neither party shall use said Confidential Information for any purpose other than those purposes specified in this Agreement.  The parties may disclose Confidential Information to those requiring access thereto for the purpose of this Agreement provided, however, that prior to making any such disclosures, such employees shall be apprised of the duty and obligation to maintain Confidential Information in confidence and not use such information for any purpose other than in accordance with the terms and conditions of this Agreement.  All parties agree to use reasonable efforts not to disclose any agreed to Confidential Information.  

Nothing contained herein will in any way restrict or impair either party's right to use, disclose, or otherwise deal with any Confidential Information which at the time of receipt:

(a) Is not disclosed in writing and so marked with an appropriate confidentiality legend within fifteen (15) days of disclosure;

(b) Is generally available in the public domain, or thereafter becomes available to the public through no act of the receiving party; 

(c) Was independently known prior to receipt thereof, or made available to such receiving party as a matter of lawful right by a third party; or

(d) Is independently developed by the recipient party.

The above obligations for Confidential Information shall be in effect for a period of 1 years from the termination or expiration of the Agreement.

10. OWNERSHIP OF RESEARCH RESULTS: The Corporation may hold University intellectual property, and manage the rights to such intellectual property consistent with University regulation and policy. All rights and title to Intellectual Property whether patentable or copyrightable or not, relating to Project made solely by employees of University or Corporation shall belong to California Polytechnic State University and shall be subject to the terms and conditions of this Agreement.

All rights and title to Intellectual Property, whether patentable or copyrightable or not, relating to Project made and/or owned solely by employees of Sponsor shall belong to Sponsor.  Such inventions, improvements, and/or discoveries shall not be subject to the terms and conditions of this Agreement.  

All rights and title to Intellectual Property, whether or not patentable or copyrightable, relating to Project made jointly by the parties shall belong jointly to the parties.

10.1 PUBLICATIONS: The Project personnel will be free to publish the results of that part of the research Project which is performed under this Agreement.  Publication of information that had previously been researched by the Sponsor but presented to the Project personnel as a component of the Project research performed under this Agreement requires prior written approval of the Sponsor.
10.2  COPYRIGHTS: Title to and the right to determine the disposition of any copyrights, or copyrightable material, first produced in the performance of the research Project shall remain with the University, or Corporation as an agent for the University in Intellectual Property. 
10.3 PATENTS:  Title to any invention conceived or first reduced to practice by Project personnel will remain with the University, or Corporation as an agent for the University in Intellectual Property, which will have the sole right to determine disposition of any patents or other rights resulting therefrom.  Such disposition shall be calculated to protect the public interest, as well as the rights and equities of both parties.  This will not, however, give the Corporation any rights to the title of any invention conceived or first reduced to practice prior to this Agreement or performed by the Sponsor, and/or employees or other subcontractors, during the time period of this Agreement, which may be required to further the research under this Agreement.

The Corporation agrees to grant to Sponsor a time-limited option to negotiate an exclusive, world-wide, royalty-bearing license, to make, use, or sell any invention or discovery made and conceived under this Agreement directly resulting from the performance of the research hereunder, including the right to sublicense on a royalty-bearing basis with accounting to Corporation.  

Sponsor shall have sixty (60) days from disclosure of any invention or discovery to notify Corporation of its desire to enter into such a license agreement.  

A license agreement shall be negotiated in good faith within a period not to exceed one hundred and twenty (120) days from Sponsor's notification to Corporation of its desire to enter into a license agreement, or such period of time as the parties shall mutually agree. 

In the event Sponsor elects to exercise its option as to any invention or discovery, in accordance with above, it shall be obligated to pay all patent expenses for such invention or discovery.    

Should Sponsor elect not to file or maintain, or decides to discontinue the financial support of the prosecution, maintenance or protection of a patent application or patent for Intellectual Property, Corporation shall be free to file or continue to prosecute or maintain any such application(s), and to maintain any protection issuing thereon in the United States and in any foreign country, at Corporation's sole expense, and Sponsor shall have no rights in the application or resulting patent.

11. INDEPENDENT CONTRACTOR: For the purposes of this Agreement and all services to be provided hereunder, each party shall be, and shall be deemed to be, an independent contractor and not an agent or employee of the other party.  Neither party shall have authority to make any statements, representation or commitments of any kind, or to take any action, which shall be binding on the other party, except as may be explicitly provided for herein or authorized by the other party in writing.
12. INDEMNIFICATION:  CAL POLY CORPORATION shall defend, indemnify and hold [Name of other entity or person: ], its officers, employees, and agents harmless from and against any and all liability, loss, expense (including reasonable attorneys' fees) or claims for injury or damages arising out of the performance of this Agreement but only in proportion to and to the extent such liability, loss, expense, attorneys' fees, or claims for injury or damages are caused by or result from the negligent or intentional acts or omissions of CAL POLY CORPORATION, its officers, agents or employees.
[Name of other entity or person: ] shall defend, indemnify and hold CAL POLY CORPORATION its officers, the trustees of the California State University,  employees, volunteers, and subcontractors harmless from and against any and all liability, loss, expense (including reasonable attorneys' fees), or claims for injury or damages arising out of the performance of this Agreement but only in proportion to and to the extent such liability, loss, expense, attorneys' fees, or claims for injury or damages are caused by or result from the negligent or intentional acts or omissions of [Name of other entity or person: ], its officers, agents or employees.
13. DISPUTES:  Any dispute concerning a question of fact arising under terms of this agreement that is not resolved by mutual agreement of the parties shall be brought to the attention of the authorized signatories of both parties.  If resolution of the dispute cannot be accomplished, the parties agree to resolve the dispute by final binding arbitration before the American Arbitration Association (AAA), utilizing its Commercial Arbitration Rules. One arbitrator shall be selected using AAA procedures.  The arbitrator shall use all reasonable efforts to minimize discovery and to complete the arbitration proceedings as expeditiously as possible.  The Arbitrator shall render a written decision within thirty (30) calendar days of the hearing.  The arbitrator will not award attorney’s fees, or punitive, incidental, consequential, treble or other multiple or exemplary damages, and the parties hereby agree to waive and not seek such damages.  Either party may seek judicial relief to compel the other party to comply with the provisions of this Section, or injunctive or other equitable relief to protect its intellectual property rights, provided (unless prohibited by applicable law) that the remainder of the dispute or claim is submitted to arbitration.  The arbitration shall be held in San Luis Obispo, California; both parties hereby give their irrevocable consent to jurisdiction of courts of or in the State of California, as well as processes of the AAA in California.  Awards shall be final, binding and non-appealable (except on the minimal grounds required under the Federal Arbitration Act or other applicable law).  All awards may be filed with one or more courts, state, federal or foreign having jurisdiction over the party against whom such award is rendered or its property, as a basis of judgment and of the issuance of execution for its collection.
14. GOVERNING LAW: This Agreement will be deemed fully executed when signed by both parties. This Agreement shall be governed in accordance with the laws of the State of California. 
15. AGREEMENT MODIFICATION: Any changes in the terms of this Agreement in any way shall be valid only if the change is made in writing and approved by mutual agreement of authorized representatives of the parties hereto.

16. SEVERABILITY: The parties agree that if any part, term, or provision of this Agreement is held illegal or invalid, the validity of the remaining portions or provisions shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if the Agreement did not contain the particular part, term, or provision held to be illegal or invalid.
17. PRIMARY POINTS OF CONTACT


Authorized Sponsor Representative 

Sponsor Technical Representative

Name of Cal Poly Corporation Sponsored Program Representative


Name Cal Poly PI 
APPROVED:

Sponsor Authorized Representative


Date
                                                  
 






           Manager, Sponsored Programs



Date
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